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Chavez’s argument that the district court should have found contested facts

at sentencing beyond a reasonable doubt is foreclosed by United States v. Kilby,

443 F.3d 1135, 1140 (9th Cir. 2006), where we held that “district courts should
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resolve factual disputes at sentencing by applying the preponderance of the

evidence standard.” 

Chavez does not argue that he qualifies for the narrow exception

contemplated by United States v. Dare, 425 F.3d 634 (9th Cir. 2005), which

recognized that “‘[w]hen a sentencing factor has an extremely disproportionate

effect on the sentence relative to the offense of conviction,’ the government may

have to satisfy a ‘clear and convincing’ standard.”  Id. at 642 (quoting United

States v. Hopper, 177 F.3d 824, 833 (9th Cir. 1999)).  Nor, on this record, could

he.

AFFIRMED.


